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The conflict between law and language: the boundaries of the problem
The problem of unification and harmonisation of European Private law 1 in the field of contract has caught the interest of law professors, researchers and the European institutions. After years of academic debates, it is accepted that unification, or even harmonisation of the European law, is not possible without the creation of uniform legal terminology, preferably in a single language or in a limited number of language versions ( VAN ERP, 2002, p. 1) . But the need for uniform legal terminology clashes with multilingual legal terminology of European law. In accordance with the principle of linguistic equality, the EC recognises that regulations and other legal instruments have to be drafted in all the official languages of the Member States. But every linguistic version of the same European legal instrument has not a linguistic, systematic, functional and teleological equivalence of meaning (URBAN, 2000, p. 55) . Every language reflects the legal culture of a specific legal system. Especially in an enlarged Europe, where the European legal instruments have to be translated into twenty-one official languages, linguistic equality causes many complex and costly problems of translation. Legal translation is often a hazardous and dangerous process, full of hidden traps. Legal translation is not an approximate process which focuses only on linguistic side, since it implies the transposition of legal concepts from a system to another, with the consequent employment of comparative law and its methodology (IORATTI FERRARI, 2005 , p. 1553 .
The peculiarities of legal translation
Legal translation faces more difficulties and demands a higher degree of precision than a translation in others contexts. One of the difficulties appears in relation to the use of abstract categories. Especially in the field of Private law the translation is bound to use of abstractions, whose meaning derives from the history, the social context and the cultural changing of the legal tradition concerned (ROTMAN, 1995, p. 189) . In Europe there are two legal traditions: the civil law tradition and the common law tradition. Even if these law traditions are drawing progressively closer and the boundaries between them are more porous, they reflect different law categories, concepts and taxonomies. For this reason, translating civil law terms into common law terms is a dangerous process that needs care and deep knowledge and understanding of both legal traditions.
As a consequence, legal translation requires two basic skills: on the one hand, knowledge of languages of both legal systems and, on the other hand, deep knowledge and understanding of
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Maria Vittoria Onufrio the subject in the legal system concerned. To provide a good translation, the translator must be familiar with the legal culture of the target language in order to reformulate an equivalent meaning through what he or she judges to be the most appropriate legal term (ROTMAN, 1995, p. 189) . Legal translation is not an automatic process, but it links different legal systems. To understand a legal culture of a given country the translator must focus not only on legal rules, concepts and categories, but also on customs and the social context of the legal system concerned. Law is the product of the society where it functions and it cannot be captured by a set of organised rules. Probably an interdisciplinary approach which takes into consideration the culture of the legal system could be very useful.
The comparative lawyer, who has acquaintance with the legal culture of the target language and uses an interdisciplinary approach, might provide a better translation than a perfectly bilingual translator without knowledge of the law, or even a perfectly bilingual translator who knows about only one of the two legal systems (SCHROTH, 1986, p. 53) . Despite his high knowledge of both legal systems, the comparative lawyer is aware that, since a legal concept is an expression of a given legal system, he cannot find a perfect equivalent term in another language and he can only aim for an approximate equivalence, as the best result of a translation. Actually, "the concepts that are developed within one jurisdiction do not correspond to the concepts developed in other systems" (SACCO, 2005, p. 9) . When someone uses his or her own legal language to interpret information from another legal system, the information is processed in the categories of his or her own system, which creates distortions (GERBER, 2005, p. 46) . Sometimes the translator finds terms for which there are not terms which have equivalent legal meanings in another language. For instance, in the Italian legal system there are no words that express the English concepts of "estoppel", "consideration" and "undue influence". In such situations, the translator may have to resort to neologism or to the repetition of the word in its original language.
On the contrary, sometimes a single legal term can cover many different concepts. Moreover, a term has a meaning in Private law different from the meaning it has in Public law. In such situations, the translator should pay a higher degree of attention.
The lack of common concepts and the consequent problems of translation process
The concept of "contract" is a good starting point to analyze the obstacles to the harmonisation of European contract world due to the lack of common concepts. The terms "contratto", "contract", "contrat", "vertrag" and "dogovori" are not interchangeable. For the French, the Italian and the German system donation is a contract, whereas for the English system it is not (SACCO, 1995, p. 138) . For the French, marriage is a contrat, but it is not for the German, Italian or English (POZZO, 2003, p. 758) . The continental "contratto" does not carry with the English idea of consideration. Consideration is a peculiar requirement of the contract in common law systems, so it is difficult to translate into other legal systems (WHINCUP, 1996, p. 55) . The basic idea is reciprocity and
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Maria Vittoria Onufrio mutuality. Consideration must necessarily be given in return for the promise. As a result, the benefit conferred or the detriment suffered. Otherwise, a promise without the requirement of consideration cannot be enforceable. Unlike the English law, the continental concept of "contract" is based on the agreement and the concept of "causa", instead of the reciprocity of an obligation. The concept of "causa" is an expression of civil legal culture and it is not the same as the English concept of "consideration". For example, under the Italian law the expression causa can be defined as the social and economic function of a contract (BETTI, 1957, p. 32) . As a consequence, it is not possible to translate the term "causa" with the term "consideration". Nonetheless, even the French term "causa" is different from the Italian "causa" (LÓPEZ RODRÍGUEZ, 2004) .
Another example useful for our purposes is the figure of the Italian rescissione. If a jurist is called to translate the term "rescissione" into English language, he or she cannot use the term "rescission". Despite the literacy assonance, "rescission" and "rescissione" express two different concepts. In the English system the term "rescission" is an equitable remedy used for the cancellation of a contract in case of a pre-contractual fault. In the Italian system "rescissione" is a remedy used just in the following two cases: firstly, if a party assumes an obligation under unfair conditions to save someone from suffering a serious personal injury, as long as it is known to the other party 2 ; secondly, if there is a disproportion between the performance of one party and the one of the other, and such disproportion was the result of a state of need, of which the other has availed 3 . Probably the English term "rescission" could be translated with the Italian term "risoluzione" 4 , although both are not completely synonymous.
However, the problem of translation does not decrease if a jurist is called to analyse the concept of "rescissione" into the systems belonging to the same legal tradition. In fact, translating the Italian term "rescissione" with the French term "rescission" is difficult too. The French Code Civil considers rescission as a particular case of the action of nullity, used when a contract is affected by dol, violence or erreur 5 . Besides, according to the French Code Civil, the contract can be rescinded only regarding particular cases or towards particular parties (POZZO, 2003, p. 762) . As a result, it is difficult to translate "rescission" with "rescissione". Instead in German law there is no term to translate the Italian "rescissione". The fact that there is no term does not mean that there is no
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The lack of coherency of the European legislator and its impact in the national process of implementation of European Directives
The difficulties encountered in the conceptualization of contract increase if we take into account the European legislation and, especially, the transposition of European Directives in all official languages of the Member States.
The difficulties are in some part consequence of the political and diplomatic nature of the European legislation (GALLAS, 2006, pp. 171-172) . The European legislation is the result of a complex process of negotiation among States, focused more on the interests which have to be protected than on coherency (IORATTI FERRARI, 2005 , p. 1560 . These concepts are vague and neuter, being difficult to find terms which have equivalent legal meanings in all languages of the Member States. In such situations, the translator may have to resort to a neologism or to the use of the original word. Usually the translator prefers to process the European concepts in the categories of European law system and to adapt the national concepts to the European concepts. This process needs compromises and sacrifices. It could create discrepancies in the national legal categories and concepts. This might decrease the degree of linguistic clearness and precision, introducing a certain degree of ambiguity into the different national systems. In this scenario, a comparative analysis might give better results. Every attempt to make clearer the language of the European legislator must go through a comparative analysis, which takes into account the use and meaning of technical legal concepts inside the national systems. For this reason Professor PALERMO at the conference at Trento University on March 2006 asked the following questions: "Is European law a comparative law, and if it is not in what way should it be? Is comparative law an instrument of legal translation, and if it is not in what degree should it be?" 7 A comparative analysis, focused on legal concepts, might enhance the coherency of the legal terms and concepts by avoiding the absolute casualness which the European legislator has expressed with. The misleading terminology used by the European legislator in drafting the Directives seems one of the main obstacles to the process of harmonisation of contract law. Some 
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Maria Vittoria Onufrio examples make clear this point. The Italian version of the European Directive 93/13, regarding the unfair contract terms, uses the terms "rescissione" and "recesso" as if they were synonymous, but they are not. The second concept is the power of one the parties to withdraw from a contract 8 . Equally, the French version uses the figures of renoncer 9 and résilier 10 as if they were synonymous, but again they are not.
The discrepancies among several linguistic versions of the same Directive introduce into European law diverging regulations of the same subject. So the harmonisation of European law, far from being improved, is worsened. Thus linguistic diversity must be seen as one of the main sources of lack of accuracy that must be erased, rather than protected.
The mentioned discrepancies are the result of the translation made by non specialized translators, who do not know the different legal systems, their doctrines and their theoretical models.
Sometimes the misleading terminology used in the Directives has been corrected by the national legislator, but other times even the national legislator has employed a wrong term. A classical example can be the Directive concerning the protection of consumers with respect to contracts negotiated away from business premises, which in its art. 4 introduces the rule of cooling off. In order to express this rule the Italian version of the mentioned European Directive uses the misleading term "rescissione". By reading the Italian version of the Directive, an Italian jurist can be surprised to discover that a consumer can rescindere a contract or an offer (SACCO, 1996, p. 57) . According to the Italian Civil Code a contract cannot be rescisso by one of the parties, but only by a judge in the cases provided by the articles 1447 and 1448 of the Italian Civil Code. The party cannot rescindere the contract, the party can only demand the rescissione of a contract. In the same way, an offer cannot be rescissa, it can only be revoked by the party until the contract is concluded, but the terms "revoca" 11 and "rescissione" are not synonymous.
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According to the Decreto Legislativo 50/1992, 15 January 1992, which implements the mentioned Directive, the right of rescissione became right of recesso. But even the term recesso is improper. The right of recesso introduced in the process of implementation of the European Directive does not correspond to the concept of recesso provided by the art. 1373 of the Italian Civil Code (AJANI and ROSSI, 2006, p. 134) . As a consequence, a new concept of recesso has been introduced into the Italian system, creating problems of coordination with the old national concept of recesso.
A deeper comparative analysis of the legal concepts, terms and categories belonging to the legal systems of the Member States could enhance coherency at the drafting stage and during the process of implementation of the European Directives. As a result, a comparative analysis could avoid, not only vertical divergences between legal concepts at European and domestic level, but also horizontal divergences among various national legal orders. In this scenario, comparative law can become an important instrument of legal translation.
Let me notice that the legal translation is not an approximate process focused only on the linguistic side, but it is a complex process of interpretation, which focuses on legal terms and concepts. Correct legal terms must be chosen with great care, since the translator works on legal language, his or her interpretation becomes binding law.
Professor AJANI has argued that the translator working on legal language creates law (AJANI and ROSSI, 2006, p. 134) . In the analysis of this professor, the boundaries between legal translation and interpretation are unclear and the translation becomes part of a system (AJANI and ROSSI, 2006, pp. 133 -134) . Even if this statement should be verified, it shows the importance that the legal translation has achieved. Especially in an enlarged Europe, legal translation is an important and fundamental part of the process of multilingual drafting of the European Directives and Regulations.
Towards a common legal terminology?
The principle of linguistic equality was established by the Treaty of Rome in its art. 217 (art. 290 of the consolidated version). Today the mentioned provision and the Council Regulation 1/1958, amended by the Council Regulation 920/2005, is the ground of the principle of linguistic equality. In fact, the art. 4 of the Council Regulation states that "Regulations and other documents of general application shall be drafted in the twenty-one official languages". The principle of linguistic equality is an expression of the principle of equality and the need to guarantee democracy in the process of European integration.
contract. The acceptance can be revoked, provided that the revocation comes to knowledge of the offerer before the acceptance".
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In spite of these provisions, the principle of linguistic equality has been sacrificed in the interest of legal uniformity (URBAN, 2000, p. 55) . Thus, with the exception of the European Parliament, the number of European working languages has been reduced in each of the institutions to English, French and German. But the idea that in regard of these three versions of European law a linguistic equivalence of meaning would be possible is unrealistic (URBAN, 2000, p. 54 ).
Let me notice that between the three languages mentioned the English seems to play a central role in the process of European integration, in spite of a guarantee of linguistic equality provided by the EC through numerous provisions. In addition, most of the international treaties have been drafted in English.
But the English which I refer is legal English from a purely linguistic point of view, but is not a legal English belonging to the common law system. It is a universal and neutral English. It is the English used by the law firms in order to draft documents related to international transactions. It is an English used as a working language in several European legal research networks such as the European Civil Code project and the Acquis Group.
On the one hand, the use of a neutral legal language has more advantages than the use of a traditional legal language, because the last one encounters serious difficulties with regard to the civil law terminology ( VAN ERP, 2006, p. 1) . In an enlarged Europe the difficulties increase with respect to the translation from common law terms into civil law terms.
Through this statement I do not want to suggest that, to avoid the problems caused by the principle of linguistic equality, the European Union should choose traditional English or neutral English as a single official language. The choice between the maintenance of linguistic equality or the creation of a uniform legal terminology laid down in a single language or in a limitated number of languages is a political choice, connected with questions of sovereignty and the perception of national self-identity. I would suggest that, even if we continue speaking about linguistic equality and its maintenance, in fact, the English is the language of European economic and cultural relations. Besides, professor VAN In any case, some authors believe that a common terminology will emerge spontaneously, without any intervention of the EC (IORATTI FERRARI, 2005 , p. 1553 . For example, professor VAN ERP believes that a nucleus of a common terminology is already happening as a result of European students and teachers exchange programmes. According to VAN ERP, the teachers and students, by studying and teaching in other Member States, exchange information and contribute to a better understanding of legal concepts by students and teachers at both the host and, after their return, the home institution. So they contribute to the creation of a European legal discourse ( VAN ERP, 2003, p. 2) .
Marie-Jeanne CAMPANA asserts that a common legal language could be the language of case law developed by the European Court of Justice and that it will be developed more easily with a body of jurists educated in the many European institutions (CAMPANA, 2000, p. 45) .
LÓPEZ RODRÍGUEZ (2004 RODRÍGUEZ ( , p. 1220 believes that a common terminology will emerge as a result of a common legal discourse. According to his view, the European legal profession must be educated towards uniformity and the advantages of seeking inspiration from foreign colleagues.
The European Commission starts to be aware of the need for a common terminology and a common frame of reference. Actually, on February 2003 the European Commission launched an Action Plan where a Common Frame of Reference (CFR) is mentioned 12 . The Common Frame of Reference should provide the best solutions in terms of common terminology and rules, i.e. the definition of fundamental concepts and abstract terms such as "contract", "damage", "indemnity", "rescission" and the rules which apply, for example, in case of non performance (HESSELINK, 2004, p. 403) . The CFR can be a database of coherent legal terminology in the field of Contract law. Secondly, it could constitute the basis for a revision of the existing acquis communautaire. The Community could use the CFR in the review and re-formulation of existing EC legislation. Also it could provide guidelines to the European legislator already at the drafting stage of the European Directives and Regulations. Probably the CFR could be the right step towards a more harmonised and coherent European Contract law.
The working language of the CFR project is the English language. Even if the working language of the CFR is only one, it will be translated into other languages. Since, like we asserted before, the translation is often a hazardous and dangerous process rich of hidden traps. Great care should be taken for the translations to be uniform ( VAN ERP, 2006, p. 5) . As a result, a close collaboration between translators and comparative lawyers is desirable and necessary. 
Some conclusions
A common European Contract law based on common values is desirable, but it is difficult to achieve because of the lack of a uniform terminology. A common terminology is a prerequisite of every kind of unification or harmonisation of European Contract law. Probably the CFR, which should provide the best solutions in terms of common terminology, concepts and rules, is an important step in the right direction. Since it involves complex problems of translation I would like to claim a central role for the comparative lawyer. Equally, I would like to claim a role for the comparative lawyer as an assistant of the European legislator. This cooperation could improve consistency already at the drafting stage by helping the European legislator to have a deeper understanding of legal terms and concepts. Moreover it could help the European legislator to evaluate the impact of any further legislative act within the Member States.
As regards the process of legal translation of the European Directives, the comparative lawyer might help the translators in choosing legal terms which could be more consistent with the preexistent choice of the European legislator. This could allow a more coherent use of concepts and terms which should not differ from Directive to Directive. In this scenario, comparative law becomes an instrument of legal translation.
But, as argued by IORIATTI FERRARI (2007), "the translation in the field of European Community law, and to a certain extent in the field of European Private law, highlights a dynamic process of continuous linguistic and legal innovation, which is the normal consequence of a supranational legal process".
In order to face the problems of translation which are consequence of this dynamic relationship, IORIATTI FERRARI has suggested to use a "methodological bricolage". In other words, the comparative lawyer should use the method that, case by case, he or she deems to be the most appropriate. In fact, there is not a single exclusive method of comparative law, but a sliding scale of methods will always be adapted in terms of specific purposes and practical needs (PALMER, 2005, p. 290) . The comparative lawyer cannot say a priori that one method is better than another, but he or she can choose the most appropriate method on the basis of the practical, new and unexpected problems of legal translation, which he or she have to deal with. In a context where the dynamic relationship between law, language and society is unpredictable, comparative law, with its flexible methods, seems to be the most important tool for legal translation.
For the reasons mentioned above, the collaboration between the European legislator, comparative lawyers and translators should be encouraged.
